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TIIE STATE OF NEW HAMPSHIRE

IIILISBOROUGH, SS
NORTIIERN DISTRICT

SIJPERIORCOURT

EilwarilJ. Bmke

v.

Bunnyts Superette, Inc.,
Ilomas M. Burke, lMarie I. Burke,

and Bernardine P. Donelson

PETINON FOR INJUNCIION

Now coMEs Edward J. Burke, of 13 Meadowcrest Roaar, Hootrisett, county of

Merrimack and state of New lrampshire, and complains against Bunny's superetle, Inc., a New

HgmFshhe corporation, with a principal place of business at 75 webster street, Marchester,

county of Hillsborough and state of New lrampshire, Thomas M. Burlee, of 647 walmrt sheet

Extension, Manchester, county of Hillsbomugh and state of New Hampshire, Marie L Burke,

of I21 Arah street, Mamhesbr, county of llillsborough and state of New Hampshire, and

Bernardine P. Donelsoa, of 16 Fox Lane, Auburn, county of Rockingtam and state of New

Hampshire, and state as followsl

t. The Plaintiff and the individual Defendants agreed, in 1971, to trarsfer the grocrry

store owned by them and known as Bunny's Superette to a corporation organized ia susfu 3 menner

that the three children would be equally Eeated v/ith reElect to their parents' estates, including,

but trot limited to, the business, and the land and building ou which it was situate.

2. I\xsuaff to the agreerneDt, and in reliance thereon, the inrlividual Defendants formed

a co4roratiou which was clTtered on June 30, r97l. A copy of &e corporation's charter is

appended hereto as EXHIBIT A.
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3, Further, and pursuant to tbe agreement, and in reliance thereon, the Plaintiff ald the

individual respondents held an organization meeting on June 28, 1971.

4. At the organization meetiry, it was, inter alia

"VOTED - in the consideration of the traasfer to the corporation on
July 1, 1971 by Marie I. Burke, Bernardine P. Donelson, Edward J.
Burke and Thomas M. Burke, of the inventory, equipment, accoutrts
receivable and good will owned by fhem and doing business as
Bumy's Superette, 77 Webster Street, Manchester, New Hampshire,
as more particularly shown by a statement of condition of said
Buny's Superette to be filed in the office of the Clerk of the
Corporation to which refererce may be made, that the corporation
presently issue twenty-fve (25) shares each to lvlade I. Burke,
Bernadine P. Donelson, Edward I. Burke and Thomas M. Burke,
and to assume all liabilities of said Bunny's Superette as shown
on said statement of condition "

5. At the organization neeting, it was furlher, ifier alia

"VOTED - tbat the capital stock of this corporation as authorized
at two hundred (200) shares of stock of egual but rt/ithout par
value sball be designated as common stock and shall be subject
to the following restictions on hansfer, a copy of which shall
be placed on the certiiicates of capital stock.

'In the event that any stoclfiolder during his lifetimne
desires to sell any of his slock, he sball first offer it or such part
of it as he qdshes to sell, to the co4roratior at the 'agreed price'
(as hereinafter established) and the corporation shall have sixty
(60) days to accept or reject the offer. If the corporation rejects
tle offer, the offer shall be repeated to the other stoctrAolders iu
proportion to their holders and the said stoctrfrolders shall have
srxty (60) days to accept or reject the offer. If ftre other stoctrfrolders
reject fhe offer, then the holder shall be free to sell said stock to any
other party, which party shall take subject to this restriction- Tbe
'Agreed price' shafl be established initially by the stoclftolders
after the organization meeting, on a price per share basis. The
'agreed price' may be amended at rhe anniral stoclfiolders meeting
and when so amended, shall b€come the new and effectivo 'agreed

price', Faillng zuch amendment, however, the previous 'agreed

odce' shall re,main in effect.

* * { . t
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A copy of the Record of organization and organizatiotr Meeting is appende4 hereto as

E)CIIBITB.

6' The Ptaintiff has faitbirlly compted with all provisions of the original agreement and

in reliance thereoD, continued to opemte and work in the business for nearly tweng-five (25)

years. The Plaintiffs efforts resulted in a substautial gain in the vahre of tte business.

7. The individuar Defendants, actiqg in concert, however, have breached the agf,eemenr.

The Defendants, ldarie I- Burke and Bernardine p. Donerson, by letters to ttre clerk of the

corpomtion, David Duon, Bquire, dated April 1,20v, purported to ngifto their twenty-five

(25%) percent ownership to the Defendant, Thouas M. Burke, without first offeri4g tle same to

the corporation at the nagreed priceo or repeating the offer uto the other stockholders ir

proportionto their holdings" (i.e., fffty (502o) perceDt to fte plainrifF 2ad W 6|%)percetrt to

the Defendant, Thomas M. Burke), The letlers were delivered to Attomey Davitl Duna on May

5' 2004 as part of a 'packageo which also contained a letter from the Defeudant, Thomas M.

Burke, reguesting a special Meeting for the following purposes: to reduce the Directors from four

(4) to one (1); elect himsglf as the sole Director; and to amend and resfare the Articles of

Incorporation, presumably zuch that the June 2g, igTt agreement be deleied, the plaintiff be

denied preemptive rights to retain his equal ownership, and the corporation be required to

,indemni$r Thomas M. Eurke for his actiols as sole officer adl Director.

I' RSA 293-4:16.02 Tnspection of Records by shareholders, provides, iu relevampan:

n(b) .A. shareholder of a corporation is entitled to inspect aad copy,
during regular business hours at a reasonable locatiou specified- 

-

by ttre corporation, any of the followi4g records of the corporation
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if tbe shareholder meet$ fte reguiremeffs of subsection (c) and gives
the corporatiou vritten notice ofhis demand at least 5 tusiuess aays
before the date on which he wishes to inspect atrd spy 1

* r& *r'

(2) Acgounting records of the corporation;

* * * | l

The Plaintiff reguested a fuJl accounting, including all bools and records and was nol

provided with the same or the requisits 'accountfug records n which are set forth pursuant to RSA

293-4:16.01' see, letter of Attomey vincent A. wenms, Jr., EsErire datd May 10, z0o4 and

Attorney David Dun's response dated May 25, 2004, copias of which are appeniled hereto as

EffIBITC.

9. RSA 293-A:13.21 - Notice of Inrent to Demand palrment, provides:

"(a) If proposed corporate action crearing dissenters, righfs under RSA
293-Atl3 ,U) is submitted to a vote at a shareholders' meeting, a share_
holder who wishes to assert dissenfers, rights:

(1) Shall detver to the corporation before the vote is taken
written notice of his iutent to demand pa;anent for his sbares if the
proposed action is effectuafed; and

(2) Shall not vote his sbares in favor of the proposed action.
(b) A shareholder who does not satis$ the requiremenb of sub_
seetiod (a) is rot entitled to payment for his shares ulder this
zubdivision. "

The Plaintiff requested that Atlomey Davicl Dunn not call the special meotiug or, to fle

extent uecessarjr, consider the letter as the Plaintiffs Notice of Dissenter's Rights and demand for

payme of fifty (50%) percent of the value of aII stock of the corporation, issued or unlsued.

Attorney Davirl Duon rteclined to not call the meeting and did aot respond to the plaintiffs

demand for payment,

10. The Defendants' actions, if consumnatd, or allon ed to continue, will cause fhe

. 000004
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Plahtiff irreparable harn- In addition, the Defendants have caused the petitioner qonetary

alamages.

WIIEREFORE, the Plaintiffprays that rhis Honorable Court order:

A. The DefEnilants, Marie I. Burke and Bernardine p. Donelson, be permanently

eqioined ftom tramferring their sbares to the Defendant, Thomas M. Burke

without first offering the same to tle. corporation at the a$eed price or to the

Plaintiff at the agreed price fifly (50%) percent of their ownership;

B. The Defendant, coqroration, be permanently enjoined from caling a

Special Meeting to vote on the proposals of the Defendant, Thomas M.

. Burke,, or if the meetiug bas been held, to set aside the votes as unlawftt

and in breach of the parties' agreemenq

C. The Defenda s be ordered to provide the plainfiff with all bootrs

and records, including financial *4 uscorFring r@ords, ftom 1994 to

date; and

D. The Defendants be ordered to iay the plaintiff &e value of fiffy

(5O%) percent of 'le corporation's stock, iszued 61 unissssd.

firAT PENDING A HEARII{G oN TIrE MERITS of rhis natter, the plaintiff prays rhat

this B[eas1afuls Qourt order:

A. Tbe Defendants, Marie I. Burke and Eemardine p. Donelson,

TEMPORARILYAND PENDING A HEARING ON IIIEMERTTS,

. be eqjoined from transferring their shares to the Defendant, Thomas

M. Burke, without first offeriqg the same to the corporation at the agreed
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price or to tle Plaintiff at the agreed price ffi (50%) percent of their

ownership;

B. The Defendaft, corpontion, TEMPORARILY AND PENDING

A IIEARING ON TIIE MERITS, be temporarily eqioined ftom calling a

Special Meeting to vote on the proposals of the Defendant, Thomas M.

Burke, or if the meeting has been held, to set aside the votes as urlavrful

and in breach of the parties' agreenent;

C. The Defendants TEMPORARILY AND PENDING A HEARING

ON TIIE MERITS be ordered to provide the Plainriffqrith all books

and records, including financial and accounting records, ftom 1994 to

date; and

D. The Defendaats TEMPORARILY AND PENDING A HEARING

ON TIIE MERITS be ordered not to make ary distribution of the

corporation's assets ilr the natuxe of dividends or otherwise not in the

ordinary co-urse of business.o

r ,---)
The Plaintiffalso clahfmonetary damages as the result of the Defendantsl actions, which

coDstitute a breach of contract witlin the minimnm and naximum jurisdictions of the Courr and

DEMANDS A TRIAL BY JIJRY on his claim for monetaqr damages.
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STATE OFNEVHAMPSHIRE
HILT"SBOROUGII, SS.

Subscribed a[d sworn to, before me, tlris

tme 4 ,zw+-7-

Respecfrrlly submitted,
EdwardJ. Bmke
By his auorneys,
CRAIG, WENNERS, CRAIG& CAPUCHINO, P.A.

Datd:Jrne t/ ,?M
A. Weoners, Jr., FsEdre

84 Bay Sueet
Maachester, NII 03104
(@3) 669-3970

VINGENTA VTGNNEnF|, J& Jusfco dtp pe@
MyCoffie&n EFfir8UsyA,2mg

CRAIS. WENNEBS. CRAIO & CAPUCHTNO. PA. . !trtQFt EV9 AT tAW - e4 BAY 5TRET - MAi|CHESTSR NH Ct,tO4
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DIEIBIS A

. . . . . . . ... ., r . . T1,9, XEgg{*. 9f. .or.ci***!}.".q .qt . . . . . . . . . . ... . .

bavir:g $ee'a Euti'lttett to me, f bave exaulned tbe siine anil fLud

that tt confosms to tbe 1lroirtsions of the Business gorporetioB

.law, endl lt ls hereby approveit.

SIANE OT NEI{ E!MffiII]RE

Off,lce of the Secreta,ry of State

Fl.led for record this ..pg.t},...

d.ay of, ...y'.\qe..,...r, w 7!,...

000flr8



Stufr uf Nrm lilurtPr@t

ffis il krufftt l$ut tu$lreur

EAMPSEIIS

lot d* gt'tPoee

.sB...hl+v-,..s.e*l,....!r..*i.e...*ri...9.e*]..:L*,.:3"y.1*]:..:*-rs...ll*'rg3*l'1;"''e'x9'9'9r':'
seafood uots, f,rults ' vogoq.qi..gg o.ttsions

krnJu, tnd a1L othor arttclos, and.. thlngs

ttp.lto q.gsodnted t]tefiseiff,es $fth tld *bt6rlttor. of foz:}t.il*g a aoraoroiipn wd*r tlu nade ol

f ood supply and provisi-on..h.Y:19.9.::.i...?.l3

set forth in the "A.rtlcl.ee. .-of..a

valuel 100 shares oomnon rlllhout

at the present tlne .

,#;;;;;;il;;il#';fil;;il;;;;;;, {t o,ob ""ss Mp od
?'rorlidod, q,t dppao$ lro& thfr *oard o! atg6r1&st'to,. ol  did c4/tpo.lq,tisn &tl1t s;w'�a4nd Ut

ttta wW asstatant ettromsg'ga'o ol and, Qoardd ltr tt't8 ofliloot taw th'arcfote

. I, EDWARD C, KEI'I'EY, Depttti ge$etaflJ af Stata of Neu Entryahltet d'o hareba wllfit
&at BoA
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,(!;UO.RD OF OKIANIZArIO$

OF

uuNrYrrs SIJPmEyIE, INC.

We, the undersJ-gned, UOwirra .I. Burke, Treasurer,
I4arie f. Burke, Bernaid.ine p.. Donelson and Ttromas 11.
a ma,J orlty of thq Board. of Dl.rectors elected at the
organlzat:lbn neetlng of 

.Bunnyre Superetter frlc.r do trereby
certlfy that the orfuLna]- Arttc].es of Agreeuent of sa.id

.Bunnyts Superette, Ine. are hereto annexedj that the organtzi_
tlon meetlng r.res heid, on.the pgth day of June, 1921; that
the ai.nes and addresses of the offLcers and d,ireetors of
the cor.poratlon

Offl.cers

Presldent

Vice presl.de;t

lrirasurer

Asslstant
tt'easurer 'Itrona6

charles

M. Burke

are !

''l{ames

l4arle .I. Burke

Bernardine p.

and

Burke,

Addresses

.'lPJ- 4rah Street
I4anchester, ly. H.

121 Arah gtreet
llanchester, I{. U.

1@ Iu..Adams Street
r4ancnester, N. H.

L21 Arah Street
Mancheste r, N. H.

95 ldarket Street
Manehester, N. H.

121 Arah Street
S{ancheste r, I'I. E.

l2L Arah Street
lrla,nche ste r, N. h.

DoneLBon

Edward J. Birke

CLerk

Directors ldarle I.

J.. Dunn

Burke .

Bernaidl,ne. p. Scme].son



l l, I

t .  j

..i:

Ed.ward J. Burke

trholoas M. Burke

iff"il:;,f$yfr.'*:.
il?"fJ*.::T1".

I
!

that the record of the o:rgentzatlon neetl
is a rrue copy or ;"" ;";:":::' 

*'"ttu hereto attached.

sar.d Bunnyf s *u.""r;:';":,:j":,ffi"lzation 
neeu.ns of

._ _J. .*u. , .!!rq oJ. alJ. votos passed at saldueeting, except the I y-Iaws.af,tested by the Cl"exk.
o"r.l: June a8, L9zt.

THE gglqlE 03 Nrh HAItrSIIrEE
IrX.Llsbo.ror,rgh, SS. . :

. June 28, ]!gTI
r".,u,11:1, pfi;;i3"*ll*lr:'Tg_lk.*!"": q
11,flrTe, a.l{aJorl.ty.;rn,r$ "ds,r'" *.'ryIilri#tT* 1r.ffi;:35mt,#;i*,

:-l------ -._*rrrBJ orrty of Dl_rectors .

Before ne _



BUNNTIg SIITERETIE, X}[c.

ONGANIZATIOI{ MEEEM

Prtrsua,nt to the notlce caf'llng the organlzatlon

ueeting as set for ln the Articles of Agreenent, the

Lncorporators of Brrnnyt s Supdrette, Inc. met ai the

offLces of t{adJ.el.gh, Star", Pet'ers, Dunn & Koh!-s,

95 l,{arket Street, tr{anchester, lllev Ha^:qlsh5.re, on

June 28, L9?L at.trco otclock Ln the afternoon.

T?re foLLo?rtng incorporators rvore p?esent: -

l,larle I. Burke, Bernardlne P. Donelgon, Ednard J. Burke

s,nd Tlronas M. Errke.

t{arfe I. Burke ca1led the neetl.ng to otde" and' ntas

elected Chai:men.

VOTED - to proceed to the e].ectlon of a feuBorarJr

CLerk.

. A vote uas therer4nn taken andl Charies J. Dunn was

uxranlmously eleeted Teryorary Clgrk and as st orn to the

falthful perfot:lrance of hj.s dritieg before Antolnette V.

trrsesan, Notary PubLic.

. VOIED - that a code of by-lass presented at t'he

meetlng be read and theLi adotr,tlon be considered, a,rtlcJ.e

by a"ticLe..

. The folLosing by-La$s ?tere then read and unanLnoreeLy

adopteil, artlcle by artieLe:

00{nu

r. i


